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What is “intellectual property”?
Intellectual property is the area of law that protects and use of products of the human mind. It typically relates to copyright law, but may also involve patent and trademark law. Online presentation of intellectual property is subject to Federal copyright laws, which vary depending on the source of the material, and in the case of faculty materials, the nature of their relationship and the specifications of written agreements with the institution, will determine what is or is not a violation. 

What use is acceptable and what is a violation of copyright laws in online education?

1. Using materials drawn from online sources in online education:
Hypertext linking does NOT violate copyright law, according to a March 27, 2000 decision by federal Judge Harry L. Hupp.  Hupp described the process of hypertext linking: 

The customer is automatically transferred to the particular genuine Web page of the original author. There is no deception in what is happening. This is analogous to using a library's card index to get reference to particular items, albeit faster and more efficiently.

Such hypertext linking, therefore, does not involve the reproduction, distribution or preparation of copies or derivative works. Nor does such linking constitute a ‘…display [of] the copyrighted work publicly…,’  as the web page called up by the user is the original web page created by the author.

However, this decision does not extend to the use of materials posted within a site (graphics, jpeg images or text), or the design or coding of the site. Using any of these without proper permission is a violation of copyright law. 

2. Using materials drawn from other sources for online education:

Fair Use: Fair use laws allow limited distribution of materials for educational purposes. However, materials that may be used, duplicated or presented in the live classroom may not necessarily be protected for use in the online learning environment. The Digital Millennium Copyright Act mandated that the Office of Copyright conduct hearings and receive public comment on specific issues related to online and distance education. At this time they have submitted recommendations but Congress has not yet acted upon them. There is no clear legal precedent in terms of questions about how much of which materials can be used, a safe approach involves obtaining permission for materials to be presented in the online classroom. 

These issues are described in some detail in “Fair Use in Online Education and Web-Based Training,”  by Ivan Hoffman, JD, which is online at http://www.ivanhoffman.com/onlinefair.html, The Digital Millennium Copyright Study is online at http://www.loc.gov/copyright/reports/studies/dmca/dmca_study.html.

3. Additional resources:
· U.S. Copyright Office  http://lcweb.loc.gov/copyright/ 
· Association of Research Libraries Issues in Scholarly Communication : Intellectual Property Issues http://www.knowyourcopyrights.org/index.shtml 
· Intellectual Property and Technology Forum at Boston College Law http://www.bc.edu/bc_org/avp/law/st_org/iptf/ 
· Developing Intellectual Property Policies to Facilitate Online Education- University of  Texas  http://www.utsystem.edu/OGC/INTELLECTUALPROPERTY/polcydev.htm   and a list of sample policies from other universities can be found at http://www.utsystem.edu/ogc/intellectualproperty/missouri.htm.
· The Pew Learning and Technology Program: Who Owns Online Courses and Course Materials? Intellectual Property Policies for a New Learning Environment  http://www.center.rpi.edu/Monographs/Whoowns.html 
· Online law dictionary, encyclopedia and other resources http://www.nolo.com/resource.cfm/catID/FD8C060B-5DD4-4809-A53ECCF6BBD87E32/310/ 
· Website Audit Checklist  http://www.ivanhoffman.com/audit.html
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